Controller's Office

To the Honorable Mayor and City Council of the City of Houston, Texas:

I hereby certify, with respect to the money required for the contract, agreement, obligation or
expenditure contemplated by the ordinance set out below that:

( )  Funds have been encumbered out of funds previously appropriated for such purpose.

() Funds have been certified and designated to be appropriated by separate ordinance to be approved
prior to the approval of the ordinance set out below.

( ) Funds will be available out of current or general revenue prior to the maturity of any such
obligation.

( )  No pecuniary obligation is to be incurred as a result of approving the ordinance set out below.

( )  The money required for the expenditure or expenditures specified below is in the treasury, in the
fund or funds specified below, and is not appropriated for any other purposes.

(V’S/ A certificate with respect to the money required for the expenditure or expenditures specified
below is attached hereto and incorporated herﬁl by this reference.

( )  Ofther - Grant Funds Available
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City of Houston, Texas, Ordinance No. 2005 - 37/

AN ORDINANCE ESTABLISHING A UTILITY RELOCATION POLICY FOR THE
CITY OF HOUSTON; AMENDING CHAPTER 40 OF THE CODE OF ORDINANCES,
HOUSTON, TEXAS, TO SET FORTH POLICIES AND PROCEDURES FOR THE
RELOCATION OF FACILITIES LOCATED WITHIN PUBLIC RIGHTS-OF-WAY TO
ACCOMMODATE PUBLIC WORKS CONSTRUCTION PROJECTS; CREATING A
UTILITY RELOCATION PROGRAM AND APPROVING THE TERMS AND PROVISIONS
THEREOF; APPROPRIATING THE AGGREGATE SUM OF $9,000,000 THEREFOR
FROM CERTAIN COMMERCIAL PAPER PROGRAMS; CONTAINING FINDINGS AND
OTHER PROVISIONS RELATING TO THE FOREGOING SUBJECT; PROVIDING FOR
SEVERABILITY; AND DECLARING AN EMERGENCY.

* * * %
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WHEREAS, the City of Houston is a home-rule municipality having the full power
of local self-government under Article Xl, Section 5, of the Texas Constitution; and

WHEREAS, a home-rule municipality may exercise its governmental authority
independently of any other powers expressly granted to it by the State; and

WHEREAS, Section 283.056 of the Texas Local Government Code authorizes a
municipality to exercise police-power based regulations in the management of the public
rights-of-way to the extent reasonably necessary to protect the health, safety and welfare
of the public; and

WHEREAS, Texas Constitutional provisions and statutes collectively recognize the
authority and inherent control of the City over its streets and public rights-of-way, which
have historically included the authority to require the relocation of utility improvements and
other facilities located therein at the expense of the owner of such facilities to
accommodate the construction of public improvement projects in such areas; and

WHEREAS, the City is the authority primarily responsible for constructing and
maintaining essential public works facilities, including streets, water, sewer and storm
drainage facilities, most of which are located in public rights-of-way under the jurisdiction
and management of the City; and

WHEREAS, the prompt and efficient construction and maintenance of these public
works are necessary and essential to protect the health, safety and welfare of the public;
and

WHEREAS, facilities other than City public works are often located within the public
right-of-way and frequently interfere with the construction and maintenance of the streets

and other public works projects; and
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WHEREAS, the City Council finds that experience has demonstrated that the
relocation of utility improvements and other facilities at the City’s request to accommodate
public construction projects is often not timely completed, which results in construction
delays that prolong the completion of City projects, increases City and City contractor costs
on public improvement projects, and subjects the City to contractual delay damages; and

WHEREAS, the City Council finds that it is appropriate for the City and owners of
other facilities in the public rights of way to work together to plan for, coordinate and
minimize the relocation of facilities within the public rights-of-way, and

WHEREAS, the City Council finds that it will enhance the ability of the City to
coordinate with the owners of facilities located in the public rights-of-way to have current
facility information and current contact information for each facility owner on file; and

WHEREAS, neither the Texas Constitution nor Texas statutes prescribe rules or
procedures to ensure that facilities located in, on or under public streets and rights-of-way
will be relocated in a timely and efficient manner to accommodate City public works
projects, but do authorize the City to adopt such rules and procedures; and

WHEREAS, the City Council hereby finds that the public health, safety and welfare
require the adoption of procedures to ensure the prompt and efficient relocation of facilities
located in public streets and rights-of-way;

WHEREAS, the City Council finds that certain owners of facilities located in the
City’s rights-of-way dispute the authority of the City to require the relocation of facilities at
the owner’s expense for any City project other than a street widening or straightening

project; and
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WHEREAS, the City Council finds that it is appropriate to create a utility relocation
program and to set aside funds to encourage the cooperation of telecommunications and
other utility providers to timely relocate their facilities to accommodate public improvement
projects; and

WHEREAS, the City Council finds that the creation and funding of a utility relocation
program as established by this Ordinance provides a mechanism for the reimbursement
of a facility owner’s relocation costs in the event the issue of thefacility owner’s obligation
to relocate its facilities at its own expense is subsequently established conclusively in the
owner's favor by either legislative action or judicial decree; NOW, THEREFORE;

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF HOUSTON, TEXAS:

Section 1. That the recitals and findings contained in the preamble of this
Ordinance are hereby determined to be true and correct and are hereby adopted.

Section 2. That Chapter 40 of the Code of Ordinances, Houston, Texas, is hereby
amended by adding a new Article XVHI to read as follows:

“ARTICLE XVIIl. RELOCATION OF PRIVATELY-OWNED FACILITIES

Sec. 40-391. Definitions.

As used in this article, the following terms shall have the meanings
ascribed in this section, unless the context of their usage clearly indicates
another meaning:

Director means the director of the public works and engineering
department or his designee.

Facility means any structure, device or other thing whatsoever that is
installed or maintained in, on, within, under, over or above a public
right-of-way within the city.

Public right-of-way means any public street right-of-way located in the
city, including the entire area between the boundary lines of every
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right-of-way (including but not limited to roads, streets, alleys,
highways, boulevards, bridges, tunnels, or similar thoroughfares).

Public works project means any construction, reconstruction,
improvement, repair or maintenance project undertaken by or on
behalf of the city, including but not limited to projects included on the
city’s capital improvement plan regardless of source of funding.

Relocate means to move, remove or replace a facility.
Sec. 40-392. Registry of facilities and owners.

(a) The owner of any facility as defined in this article, other than a
pipeline that is subject to the provisions of article IX of this chapter, shall
provide to the director, and thereafter maintain, current: (1) contact
information indicating the name and address of the owner of the facility and
the individual at that address designated as a contact person for the owner;
and (2) information describing and locating any facilities of the owner in the
public right-of-way. The information shall be in the form prescribed by the
director. If an owner does not have contact information on file, the owner
shall provide the contact information at the time application is made for an
excavation permit pursuant to article V of this chapter. It shall be unlawful
for any owner to fail to provide or maintain current information as required by
this section.

(b) Any location information submitted under this section that is
designated by the owner as 'confidential,’ 'trade secret,’ or 'proprietary’ will
not be disclosed to the public by the city without the consent of the owner,
unless otherwise compelled by an opinion of the attorney general pursuant
to the Texas Public Information Act (‘'TPIA") or by order a court having
jurisdiction of the matter pursuant to applicable law. Upon receipt of a
request for such location information, the city will notify the contact person
of the request in writing. If the owner elects to protect the location
information from disclosure, the owner shall immediately notify the city and
submit to the Texas Attorney General a brief that: (1) identifies the legal
exceptions that apply; (2) identifies the specific parts of each document that
are covered by each exception; and (3) explains why each exception applies.
The city shall have no obligation or duty to submit any argument or brief to
the Texas Attorney General on behalf of the owner.

Sec. 40-393. Relocation required.

(a) Whenever the city engineer determines, in the exercise of sound
engineering judgment, that a facility should be relocated for the
accomplishment of a public works project, the owner of the facility shall
relocate the facility at the owner's sole expense in accordance with this
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article. In the event that an owner’s failure to timely relocate a facility in
accordance with this article causes the city to incur expenses, damages or
losses, including loss of grant funds, for any resulting delay, the owner of the
facility shall be responsible for the city’s expenses, damages or losses.

(b) It shall be the policy of the city to design public works projects to
minimize the relocation of facilities, but the city shall not be obligated to
design a public works project to avoid facility relocation and the
determination of the city engineer of the appropriate design of the public
works project shall be final.

Sec. 40-394. Notice of annual adopted capital improvement plan.

The city engineer shall provide notice of the passage of the annual
adopted capital improvement plan for the city within 60 days of its passage
by the city council. Notice shall be given by first class letter deposited into
the United States postal service to the person and at the address on file with
the city pursuant to section 40-392 of this Code and shall identify the location
on the city’s website or provide notice of other locations where the adopted
capital improvements plan can be reviewed.

Sec. 40-395. City engineer’s preliminary notice.

When during the design of a public works project the city engineer,
based on information then available to him, determines that the presence of
“a facility in a public right-of-way may interfere with a public works project so
that the relocation of the facility may be necessary, the city engineer shall
provide the owner of the facility written notice of the planned public wOorks
project and the potential for relocation. The city engineer shall make this
determination as soon as practicable, but no later than a reasonable period
following receipt of a preliminary engineering report for the public works
project, and shall give the notice to the owner as soon as practicable
thereafter. The notice shall be given to the contact person identified
pursuant to section 40-392 or section 40-232 of this Code, as applicable, by
any means that requires proof of delivery. The notice shall identify the public
works project and provide the owner with an opportunity to discuss with the
city engineer the public works project and potential design alternatives that
could avoid facility relocation. Notice pursuant to this and the preceding
section of this Code is for the purpose of coordination only and is not a
condition precedent to the city’s exercise of its rights and remedies under this
article nor to the facility owner's obligations hereunder.

Sec. 40-396. City engineer’s final determination and notice.

(a) The city engineer shall determine before completion of final design
of a public works project whether the design of the public works project
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requires relocation of a facility and shall provide notice thereof to the owner
of any facility required to be relocated. The notice shall be given in the
manner provided in section 40-395 of this Code. In making a determination
pursuant to this section, the city engineer or the director, as applicable, shall
consider the purpose and complexity of the public works project and
timetable for its construction, the number of facilities potentially affected by
the project, the number of facility relocations required for the project, the cost
and complexity of relocating each facility and any other factors he
determines in the exercise of sound engineering judgement are relevant to
the public works project.

(b) Notwithstanding the notice provisions of this Code that are
otherwise applicable, if the city engineer discovers during the construction of
a public works project:

(1)  That a facility located in the public right-of-way not previously
known to the city engineer requires relocation; or

(2)  That inaccurate information about the location of the facility
was provided by or on behalf of the facility owner and
relocation is required which was not previously anticipated;

the city engineer shall give notice of the necessity for relocation in the
manner provided in section 40-395 of this Code.

(c) Except for facilities discovered under section 40-396 (b)(1) or (2),
the owner of the facility shall have a period of 60 days following the date of
the notice sent pursuant to subsection (a) of this section to submit a
proposed schedule for relocation of the facility for approval by the city
engineer. The city, through the city engineer, and the owner may enter into
a memorandum of agreement, in a form approved by the city attorney,
evidencing agreement on the relocation schedule. The city engineer for
good cause may extend, for a period not to exceed an additional 60 days,
the time for submission or re-submission of a relocation schedule. The
owner of facilities discovered under section 40-396(b)(1) or (2) shall provide
to the city engineer at the earliest possible date, but not later than five
business days following the owner's receipt of notice under that section , a
proposed schedule for relocation of the facility and shall diligently prosecute
the relocation of such facility until completed.

(d) No schedule for the relocation of a facility shall provide a period for
relocation of longer than 180 days without written approval of the director,
who for good cause shown by the facility owner, may extend the period of
time for relocation. The time allowed for relocation shall commence on the
date agreed to by the city engineer and the facility owner, but no later than
the date of the notice to proceed for the public works project, unless
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extended by the city engineer for good cause shown by the facility owner,
and shall be suspended upon the occurrence, and extended for the duration
of, an event of force majeure, which shall include a strike, war or act of war
(whether an actual declaration of war is made or not), insurrection, riot, act
of public enemy, accident, fire, flood or other act of God, sabotage or other
events, where the facility owner has exercised all due care in the prevention
thereof so that the causes or other events are beyond the control and without
the fault or negligence of the facility owner. For good cause shown by the
facility owner, the city engineer may determine that the failure of the city to
timely process a properly filed, complete appiication for a city permit or
approval required for the facility relocation constitutes an event of force
majeure.

In determining “good cause” as used in this section (excluding the
failure of the city to act timely as set forth in the preceding paragraph) the
director shall be entitled to consider such factors, not attributable to any fault
or negligence of the facility owner, including, but not limited to the following:

1. Availability of materials or supplies required for a relocation.

2. Availability of sufficient labor or technical personnel to timely effect
a relocation.

3. Any loss or damage to the public or users of the facility to be
relocated.

4. The availability of any alternative means of providing to the public
or other users the services of the facility to be relocated.

Sec. 40-397. Relocation authorized; other legal action.

(a) If upon the expiration of 60 days from the date of the city engineer’s
notice to the owner pursuant to subsection 40-396(a) of this Code, or 5
business days from the date of the city engineer’s notice to owner pursuant
to subsection 40-396(b) of this Code, or any extension of time approved by
the city engineer, the city and the owner have not agreed upon a schedule for
the relocation of the facility at the owner's expense, the city engineer is
authorized to:

(1)  Referthe matter to the city attorney for appropriate legal action;
or

(2) Relocate the facility, or cause the facility to be relocated, on

behalf of the owner and, subject to subsection (d) of this
section, recover the cost of the relocation from the owner.
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(b) If the city engineer determines that the owner has not timely
complied with the terms of an agreed relocation schedule and that the
unfinished relocation of the facility will delay completion of the affected city
project, the city engineer is authorized to:

(1)  Referthe matter to the city attorney for appropriate legal action;
or

(2)  Relocate the facility, or cause the facility to be relocated, on
behalf of the owner and, subject to subsection (e) of this
section, recover the cost of the relocation from the owner.

(c) No later than the date of the commencement of any construction
activity for the relocation of any facility by the city pursuant to this section, the
city engineer shall give notice of the date on which the relocation shall begin
by first class letter deposited into the United States postal service to the
person and at the address on file with the city pursuant to section 40-392 of
this Code. Not less than three days before the transfer of service to a facility
relocated pursuant to this section is feasible, the city engineer shall give
notice of such fact by first class letter deposited into the United States postal
service to the affected person and at the address on file with the city pursuant
to section 40-392 of this Code. If the facility owner fails to commence the
transfer of service within 24 hours after the expiration of the third calendar day
following the giving of notice to the facility owner, the city may deem the
original facility abandoned and cause it to be removed without further liability
and, at the city’s election, transfer such service to the relocated facility.

(d) Failure of a facility owner to provide a relocation schedule
satisfactory to the city engineer, applying reasonable engineering judgment,
within the initial 60 or 5 day period, whichever is applicable, or any extension
thereof, shall constitute authorization for the city to assess damages,
including expenses, damages or losses for project delay, and, subject to
subsection (e) of this section, recover costs of relocating the facility from the
owner and shall aiso constitute a waiver by the owner of any claim for
damages against the city.

(e} Failure of a facility owner to comply with an agreed relocation
schedule shall constitute authorization for the city to recover damages,
including expenses, damages or losses for project delay, and recover costs
of relocating the facility from the owner and shall also constitute a waiver by
the owner of any claim for damages against the city.

(f) All relocations required under this article shall be at the sole
expense of the owner of the facility, except to the extent provided otherwise
in a current, valid city franchise held by the owner of the facility or by section
40-234(k) of this Code. In addition, if the city requires the relocation of a
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facility from a location approved by the city as part of a public works project
pursuant to this article within five years following the date of a relocation of
the facility pursuant to this article, the city shall bear the cost of the
subsequent relocation of the facility. Nothing in this subsection shall preclude
the application of funds from sources other than the city to the payment of
relocation expenses on behalf of the owner of a facility.

(g) The city engineer's certification of the costs of relocation of any
facility undertaken on behalf of an owner shall constitute prima facie evidence
of the reasonableness of the costs chargeable to the owner.

Sec. 40-398, Notice after relocation.

If a facility is relocated under section 40-397 of this Code, the city
engineer shall, within 30 days of the completion of the relocation, notify the
owner of the facility that is relocated of the owner’s right to a hearing under
section 40-399 of this Code.

Sec. 40-399. Hearing upon written request.

The owner of a facility that is relocated under section 40-397 of this
Code shall, upon written request within 10 days from the mailing of the city
engineer’s notice under section 40-398 of this Code, be entitled to a hearing
on the issue of the reasonableness of the city’s costs of relocation. The
hearing shall be conducted by a hearing officer designated by the director,
and the director shall promulgate rules for hearings. The hearing officer’s
decision on the issue of the reasonableness of the city’s costs of relocation
is final.

Sec. 40-400. Conflicts.

The provisions of article IX of this chapter shall control for those
facilities governed thereby to the extent inconsistent with this article.

Sec. 40-401. Actions authorized to enforce article.

The city attorney is authorized to institute appropriate civil proceedings
to compel the relocation of any facility whose relocation the city engineer
determines to be necessary for a public works project and seek other relief
consistent with this article.”

Section 3. That the owner of any facility located in, on, within, under, over or above

a public right-of-way on the effective date of this Ordinance shall submit the information
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required by Section 40-392 of the Code of Ordinances, as adopted by this Ordinance, not
later than the 30th day after the effective date of this Ordinance. It shall be unlawful for any
owner of a facility described hereinabove to fail to provide the information required by
Section 40-392 of the Code of Ordinances, as adopted by this Ordinance, within such time
period or to fail to amend, correct or update any information previously submitted under this
section.

Section 4. That the City Council hereby establishes two funds: (1) the Street &
Bridge Utility Relocation Set-aside Fund, and (2) the Water & Sewer Utility Relocation Set-
aside Fund (the "Set-aside Funds"). The amountof $7,000,000 is hereby appropriated from
the City's Street, Bridges and Traffic General Obligation Commercial Paper Fund, Series
D (Fund 4BG), for the benefit of the Street & Bridge Utility Relocation Set-aside Fund, and
the amount of $2,000,000 is hereby appropriated from the City's Combined Utility System
Commercial Paper Fund, Series A (Fund 75C}), for the benefit of the Water & Sewer Utility
Relocation Set-aside Fund, to provide a source of funding for the Utility Relocation Program,
as defined in Section 5, below.

Section 5. That the City Council does hereby create and approve a Utility Relocation
Program pursuant to the terms and conditions set forth in Exhibit A, which is attached
hereto and incorporated herein. The Director of Public Works and Engineering is hereby
authorized to promulgate all rules, regulations, and forms necessary to carry out the
Program.

Section 6. That if any provision, section, subsection, sentence, clause, or phrase
of the Ordinance, or the application of same to any person or set of circumstances is for any

reason held to be unconstitutional, void or invalid, the validity of the remaining portions of
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this Ordinance or their application to other persons or sets of circumstances shall not be
affected thereby, it being the intent of the City Council in adopting this Ordinance that no
portion hereof or provision or regulation contained herein shall become inoperative or fail
by reason of any unconstitutionality, voidness or invalidity of any other portion hereof, and
all provisions of this Ordinance are declared to be severable for that purpose.

Section 7. That there exists a public emergency requiring that this Ordinance be
passed finally on the date of its introduction as requested in writing by the Mayor; therefore,
this Ordinance shall be passed finally on such date and shall take effect immediately upon

its passage and approval by the Mayor.

PASSED AND APPROVED this M day of 7 /_,2005.

Mayor of the City of Houston

Prepared by Legal Dep't. /&ﬂz— %W

DFM:RDC:ps 04/06/2005 Senior Assistant City Attorney
Requested by Michael S. Marcotte, P.E., Director, Department of Public Works and Engineering
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